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TO:  Chairman Finch and Members of the Duck Board of Adjustment 

FROM: Joe Heard, AICP, Director of Community Development 

DATE: September 28, 2022 

RE: Staff Report for BOA-2022-001, 123 Ocean Bay Blvd 

 

 

Application Information 

Application #:    BOA-2022-001 

Project Location: 123 Ocean Bay Blvd 

Dare County PIN: 995007585722 

Zoning:    Single-Family Residential (RS-1) 

Property Owners:   David & Lauren Liess 

Applicant/Contact:   Henry Blaha, by Sharp, Graham, Baker and Varnell, LLP 

Decision Rendered:    June 30, 2022 (Staff Certified Exempt Subdivision Plat) 

Appeal Application Submitted: August 1, 2022 

 

Public Hearing Advertised:  September 11 and 25, 2022 (Coastland Times) 

Public Hearing Notices Sent:  September 12, 2022 

Public Hearing Sign Posted:  September 12, 2022 

Public Hearing Town Website: September 7, 2022 

Public Hearing Town Hall Posted: September 12, 2022 

 

 

Timeliness of Appeal Application 

As noted above, the Town’s certification of the exempt subdivision plat occurred on June 30, 2022 

(see signature and date on Exhibit 2).  On May 10, 2022, Town Staff were advised that Casey 

Varnell would be representing Appellant in regard to any matters involving the proposed 

subdivision of this property.  Mr. Varnell was provided notice of the executed plat on June 30, 

2022 at 10:30 am and receipt of that notice was acknowledged this same date at 11:35 am. The 

applicant’s representative submitted a complete application on August 1, 2022 (32 days later).   

Please note that the deadline for submission of an appeal fell on a Saturday. 

 

Subsection 156.165(C) of the Zoning Ordinance states, “the owner or other party shall have 30 

days from receipt of the written notice within which to file an appeal. Any other person with 

standing to appeal shall have 30 days from receipt from any source of actual or constructive notice 

of the decision within which to file an appeal.” 

 

If the Board of Adjustment finds that the appeal was not submitted in a timely manner consistent 

with Subsection 156.165(C), then the appeal application cannot proceed to be heard. 
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Requested Action 

The appellant claims that the original subject property was not large enough to subdivide as one 

or both of the resultant lots would not comply with Town standards for minimum lot size (15,000 

square feet).  Therefore, the appellant asserts that the Zoning Administrator erred in determining 

that the proposed subdivision met the standards for an exempt plat and certified the exemption 

before the plat was forwarded to Dare County for recordation.   The appellant is asking the Board 

of Adjustment to overturn the staff’s decision to certify the plat as exempt.  

 

The appellant’s appeal application goes on to request that the Town of Duck conduct its own 

survey of the property, which is not an action under the authority of the Board of Adjustment nor 

an action likely to be taken to resolve a private issue at the expense of the Town. 

 

 

Background Information 

Section 160D-802 of the North Carolina General Statutes (NCGS) lists certain types of 

subdivisions that are exempt from local government review including “the division of a tract in 

single ownership whose entire area is no greater than 2 acres into not more than three lots, where 

no street right-of-way dedication is involved and where the resultant lots are equal to or exceed 

the standards of the local government, as shown in its subdivision regulations.”  (NOTE: The 

Town’s Subdivision Ordinance standards for exemptions mirror those found in the NCGS.)  This 

exemption means that these types of subdivisions are not defined as subdivisions by State law and 

are exempt from local government review and approval. 

 

However, the Town must engage in a very limited review process to determine that “…the resultant 

lots are equal to or exceed the standards of the local government, as shown in its subdivision 

regulations.”  So, the Zoning & Subdivision Administrator is tasked with determining if the 

resulting lots shown on the plat for the proposed subdivision comply with Town standards (for 

example - minimum lot size, minimum lot width, road right-of-way frontage, etc). 

 

 

Staff Decision 

On June 30, 2022, Senior Planner Sandy Cross, acting with the full knowledge and approval of her 

supervisor, Director of Community Development/Zoning & Subdivision Administrator Joe Heard, 

signed the exemption certificate on the subdivision plat as his designee.  This step enabled the plat 

to be forwarded to Dare County for recordation. 

 

 

Justification for Staff Decision 

Carlos Gomez with Coastal Engineering & Surveying, a licensed North Carolina Professional 

Land Surveyor, submitted an exempt subdivision plat proposing to divide a 30,200 square foot 

parcel at 123 Ocean Bay Boulevard into two lots: Lot A (15,146 square feet) and Lot B (15,054 

square feet).  As both resulting lots from the proposed subdivision comply with Town standards 
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(minimum lot size, minimum lot width, road right-of-way frontage, etc), the Zoning & Subdivision 

Administrator found that the subdivision was an exempt plat and signed the Exemption Certificate 

on the plat (see Exhibit 2). 

 

The Town’s attorneys with Hornthal, Riley, Ellis & Maland (HREM) have advised Community 

Development staff as follows regarding acceptance of any plat prepared by a North Carolina 

licensed surveyor. 

 

Robert Hobbs, HREM: 

“As a general proposition, surveyors are professionals licensed by the State of North 

Carolina.  Lawyers, title insurance companies, and a wide range of businesses and persons rely on 

surveys prepared by licensed surveyors.  I think it’s reasonable to assume that persons who 

reasonably rely on such surveys would not have a legal duty or expectation to go behind the 

surveyor to check the math or go to the site to recheck his or her measurements (unless there is 

something about the survey that is patently obvious to a layman, but even then I am not sure even 

that would create a duty to verify or recheck).   

 

I think one reason for licensing is to provide the public with an assurance that they can reasonably 

rely on the work product, since one goal of licensing is the protection of the public from 

professionals who are not qualified or whose work product is not reliable.” 

 

John Leidy, HREM: 

“Additionally, a licensed surveyor would likely have training, qualifications and expertise in the 

field of surveying that would allow them to give opinion testimony as an expert that a non-surveyor 

would not have.  In other words, they can give testimony and opinions on things that lay people 

would not be qualified to give.  This seems to me to be consistent with the idea that planning staff 

need to give credence to the findings and opinions of a licensed surveyor at least until it can be 

shown that there is some obvious and clear basis to reject that opinion.” 

 

 

Addressing the Appellant’s Comments 

In the information attached to the appellant’s application prepared by attorney Casey Varnell with 

Sharp, Graham, Baker & Varnell, the following two issues are raised: 

 

1. As the Dare County Tax Assessment Office had calculated the total square footage of the 

property at only 27,000 square feet, the subject parcel was incapable of being subdivided 

into two lots of 15,000 square feet or greater. 

 

Staff Response: Taking this alternative form of measurement a step further, the Dare County Tax 

Assessment Office has estimated the taxable square footage of the lots resulting from the 

subdivision as:  

• Lot A 13,000 square feet (measured as 15,146 square feet on the subdivision plat); and  

• Lot B 15,000 square feet (measured as 15,054 square feet on the subdivision plat). 
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As confirmed by David White, Chief Real Property Appraiser with the Dare County Tax 

Assessment Office, the figures used by Dare County are simply estimates of the taxable square 

footage of a property and are not intended to represent the actual size of a property.  For example, 

when calculating the taxable square footage of subject Lot A, the County assessors estimated the 

dimensions of the property to a vegetation line based on aerial photographs taken in 2018, then 

further reduced the estimated size of the property by 5% to account for any disparity with current, 

on-site conditions.  The bottom line is that it would be inappropriate and inaccurate to use Dare 

County Tax Assessment data as a measurement of lot size. 

 

2. An alternative means of measuring property size was proposed – using the eastern lot 

line measured from the first line of stable natural vegetation (FLSNV) as established by 

the N.C. Division of Coastal Management.  Although not surveyed, Mr. Varnell estimates 

that this approach would also leave the subject parcel incapable of being subdivided into 

two lots of 15,000 square feet or greater. 

 

Staff Response: As stated in the definition for lot area in Subsection 156.002 of the Zoning 

Ordinance, “for the purposes of determining lot coverage, maximum building size or number of 

bedrooms,  the lot area for oceanfront properties shall be considered the area landward of the static 

vegetation line or first line of stable natural vegetation (as determined pursuant to Coastal Area 

Management Act regulations) that lies within the remaining lot lines or the lot square footage 

determined by the Dare County Tax Assessment Office for real estate tax assessment purposes, 

whichever is greater.”  As this area of oceanfront properties was/is part of the beach nourishment 

project, it is subject to a static vegetation line (SVL) rather than the prior FLSNV.  The SVL was 

surveyed and established just prior to initiation of the original beach nourishment project in 2017 

and is currently used as the line of measurement for a variety of State and Town permitting 

activities.  After reviewing the subdivision plat and subsequent confirmation with the surveyor, it 

was the staff’s determination that the subject properties’ dimensions were properly measured from 

the established SVL.  It would be inconsistent with the Town’s adopted standards to conduct 

measurements from a previously established FLSNV that has been superseded by the subsequent 

adoption of an SVL in the beach nourishment project area. 

 

 

Town Code References  

Subdivision Ordinance 

This subsection states the Town’s standards as they relate to exempt subdivisions.  To summarize, 

per State law, the Town of Duck does not have the authority to review, approve, or disapprove any 

subdivision that meets one of the following criteria.  Please note that the Town’s standards mirror 

those found in the North Carolina General Statutes 160D-802. 

 

155.01(E)   Exemptions. Pursuant to G.S. § 160D-802, the provisions of this chapter do not apply 

to any of the following: 
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      (1)   The combination or recombination of portions of previously subdivided and recorded lots, 

where the total number of lots is not increased and the resultant lots are equal to or exceed the 

standards established by this chapter. 

      (2)   The division of land into parcels greater than 10 acres where no street right-of-way 

dedication is involved. 

      (3)   The public acquisition by purchase of strips of land for the widening or opening of streets 

or for public transportation corridors. 

      (4)   The division of a tract of land in single ownership, the entire area of which is no greater 

than 2 acres, into not more than 3 lots, where no street right-of-way dedication is involved and 

where the resultant lots are equal to or exceed the standards established by this chapter. 

      (5)   The division of a tract into parcels in accordance with the terms of a probated will or in 

accordance with intestate succession under N.C. Chapter 29. 

 

The Zoning & Subdivision Administrator found that the proposed subdivision complied with the 

fourth category of exemption (highlighted) in the Town Code. 

 

Zoning Ordinance 

This subsection outlines the Town’s standards for minimum lot size and minimum lot width in the 

Single-Family Residential (RS-1) zoning district.   

 

156.030(D)   Dimensional requirements. 

      (1)   Minimum lot size. 

         (b)   Single-family lots served by a central water supply and an on-site septic tank/drain field 

system: 15,000 square feet of area; and 

      (2)   Minimum lot width: 75 feet, measured at the building setback line. 

 

As the resulting lots from the proposed exempt subdivision complied with the highlighted 

standards, the Zoning & Subdivision Administrator found that the proposed subdivision complied 

with the standards for an exempt plat in the State statutes/Town Code and signed the Exemption 

Certificate on the plat. 

 

 

North Carolina General Statutes 

160D-802. Applicability.  

(a) For the purpose of this Article, subdivision regulations shall be applicable to all divisions of a 

tract or parcel of land into two or more lots, building sites, or other divisions when any one or 

more of those divisions is created for the purpose of sale or building development, whether 

immediate or future, and shall include all divisions of land involving the dedication of a new street 

or a change in existing streets; but the following shall not be included within this definition nor be 

subject to the regulations authorized by this Article:  

(1) The combination or recombination of portions of previously subdivided and recorded 

lots where the total number of lots is not increased and the resultant lots are equal to or exceed the 

standards of the local government as shown in its subdivision regulations.  
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(2) The division of land into parcels greater than 10 acres where no street right-of-way 

dedication is involved.  

(3) The public acquisition by purchase of strips of land for the widening or opening of 

streets or for public transportation system corridors.  

(4) The division of a tract in single ownership whose entire area is no greater than 2 acres 

into not more than three lots, where no street right-of-way dedication is involved and where the 

resultant lots are equal to or exceed the standards of the local government, as shown in its 

subdivision regulations.  

(5) The division of a tract into parcels in accordance with the terms of a probated will or in 

accordance with intestate succession under Chapter 29 of the General Statutes. 

 

The Zoning & Subdivision Administrator found that the proposed subdivision complied with the 

fourth category of exemption (highlighted) in the State statutes. 

 

Appellant Exhibits 

The appellant has submitted an appeal application form and attachment outlining the basis for his 

appeal.  In addition, the following attachments were submitted in support of the appeal: 

A. Preliminary Subdivision Plat (dated 6/21/22 and prepared by engineer/surveyor Carlos 

Gomez with Coastal Engineering) 

B. Section of the Coastal Area Management Act (CAMA) containing State regulations 

relating to measurements from the first line of stable natural vegetation or line of static 

vegetation 

C. Maps printed from the Coastal Resource Commission showing the approximate location 

of the first line of stable natural vegetation in the subject area 

D. Appellant Appeal Application 

 

Staff Exhibits 

1. Location Map 

2. Exempt Subdivision Plat (dated 6/24/22 and prepared by engineer/surveyor Carlos Gomez 

with Coastal Engineering) 

3. Email from Casey Varnell dated May 10, 2022 establishing attorney-client representation 

4. Email to Casey Varnell dated June 30, 2022 providing notice of exempt plat certification 

5. Email from Casey Varnell dated June 30, 2022 acknowledging receipt of notice 

6. Affidavit from David White, County Tax Assessor’s Office 

 

Third Party Exhibits (added October 11, 2022) 

a. Property Owner’s Memorandum of Law 

 

Directions to the Subject Property 

(from Duck Town Hall, 1200 Duck Road) 

Drive approximately 2.9 miles north on Duck Road. 

Turn right onto Ocean Bay Boulevard. 

123 Ocean Bay Boulevard is an oceanfront property located at the end of the road on the right. 



Appellant Exhibits
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cean Bay Blvd

09/07/2019

Staff Exhibit 1



Staff Exhibit 2



From: Casey Varnell
To: Sandy Cross
Cc: Starkey Sharp; rhobbs@hrem.com
Subject: Proposed Subdivision/123 Ocean Bay Boulevard, Duck
Date: Tuesday, May 10, 2022 4:31:02 PM
Attachments: SKM_558e22051015340.pdf

Sandy and Robert:

I hope this e-mail finds you both well.  I have copied Robert on this e-mail in his capacity as
Town Attorney.

Our firm represents Henry and Carol Blaha, owners of 121 Ocean Bay Boulevard, Duck.  Our
clients have been in touch with you in the recent past concerning the proposed subdivision of
the parcel located at 123 Ocean Bay Boulevard, which is owned by David and Lauren Liess. 
Our clients have some concerns with the proposed subdivision and have asked that we assist in
dealing with the same.

From what we understand, the Liess’ have submitted a proposed recombination plat for the
Town’s review which seeks to subdivide their current parcel into two buildable lots.  We make
the assumption that this proposal would constitute an exempt subdivision under your Code,
requiring only administrative approval.  Please let us know if this is not accurate.

Our clients oppose this subdivision and have asked that we review the proposed recombination
plat that was forwarded them by the Town.  In that review, we have extreme doubt that the
information shown on the proposed recombination plat is correct.  Specifically, we believe
that the “Static First Line Stable Natural Vegetation” identified on the plat is inaccurate.  If the
demarcation of public trust land is what we believe it to be, we interpret your Code to prohibit
the proposed subdivision.  Please accept this e-mail as our formal objection to approval by the
Town of the Liess’ recombination plat.

Also, our review shows that no licensed surveyor has certified the proposed plat through
application of a signature and seal.  Further, we cannot find that a surveyor has actually been
identified on the plat.  From our standpoint, the Town is not able to consider this proposal
until such time as a licensed surveyor provides certification as to the contents of the plat.  I am
attaching our copy of the plat to this e-mail for Robert’s convenience.  This may be something
that the Town has already requested by remedied by the Liess’, however we felt it imperative
that the same be noted.

If you are at liberty, we would ask that you keep our office informed of the status of the
proposed subdivision.  In the event this proposal is approved, our clients have instructed us to
take the necessary steps to appeal the decision. 

We thank you, in advance, for the consideration given to this correspondence.  If you have any
questions, please do not hesitate to contact our office.

Casey C. Varnell
Sharp, Graham, Baker & Varnell, LLP
PO Drawer 1027
4417 N. Croatan Highway (For Overnight Delivery Only)
Kitty Hawk, NC 27949

Staff Exhibit 3
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Telephone No. (252)261-2126 ext. 244
Direct Dial No. (252)573-7030
Facsimile No. (252)261-1188
 
 

 
 
 

 

This email has been scanned for spam and viruses by Proofpoint Essentials. Click here to
report this email as spam.

https://us1.proofpointessentials.com/index01.php?mod_id=11&mod_option=logitem&mail_id=1652214654-v9exe6WQrelQ&r_address=scross%40townofduck.com&report=1


From: Sandy Cross
To: "Casey Varnell"
Cc: Starkey Sharp; rhobbs@hrem.com; Joe Heard
Subject: RE: Proposed Subdivision/123 Ocean Bay Boulevard, Duck
Date: Thursday, June 30, 2022 10:30:00 AM
Attachments: S3801 Liess Subdivision for review 06-21-22.pdf

image002.png

Casey,

I do not have a certified digital copy of the certified subdivision plat, but attached is the preliminary
plat that is consistent with the certified copy that we have signed this date.

Please let me know if you need any other information from me.

Sandy Cross
Senior Planner
CAMA LPO/CZO/CFM
Department of Community Development
PO Box 8369
Duck, NC 27949
252-254-5954
252-255-1236 (f)
scross@townofduck.com
www.townofduck.com

Sign up and receive email updates about Town news, Planning
and Development Departmental updates, Events, and more! 

For more information- http://bit.ly/Ducknews

From: Casey Varnell <varnell@ncobxlaw.com> 
Sent: Tuesday, May 10, 2022 4:31 PM
To: Sandy Cross <SCross@TownofDuck.com>
Cc: Starkey Sharp <sharp@ncobxlaw.com>; rhobbs@hrem.com
Subject: Proposed Subdivision/123 Ocean Bay Boulevard, Duck

Staff Exhibit 4
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From: Casey Varnell
To: Sandy Cross
Cc: Starkey Sharp; rhobbs@hrem.com; Joe Heard
Subject: RE: Proposed Subdivision/123 Ocean Bay Boulevard, Duck
Date: Thursday, June 30, 2022 11:35:25 AM
Attachments: image002.png

Thank you, Sandy.  Received.

Casey C. Varnell
Sharp, Graham, Baker & Varnell, LLP

From: Sandy Cross <SCross@TownofDuck.com> 
Sent: Thursday, June 30, 2022 10:31 AM
To: Casey Varnell <varnell@ncobxlaw.com>
Cc: Starkey Sharp <sharp@ncobxlaw.com>; rhobbs@hrem.com; Joe Heard
<JHeard@TownofDuck.com>
Subject: RE: Proposed Subdivision/123 Ocean Bay Boulevard, Duck

Casey,

I do not have a certified digital copy of the certified subdivision plat, but attached is the preliminary
plat that is consistent with the certified copy that we have signed this date.

Please let me know if you need any other information from me.

Sandy Cross
Senior Planner
CAMA LPO/CZO/CFM
Department of Community Development
PO Box 8369
Duck, NC 27949
252-254-5954
252-255-1236 (f)
scross@townofduck.com
www.townofduck.com

Sign up and receive email updates about Town news, Planning
and Development Departmental updates, Events, and more! 

For more information- http://bit.ly/Ducknews

Staff Exhibit 5
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NORTH CAROLINA
DARE COUNTY

AFFIDAVIT

The undersigned, being firsf duly sworn, deposes and says as follows:

1. I am the Chief Real Property Appraiser with the Dare County, North Carolina Tax
Assessment Office, and as such I am familiar with the methods by which Dare County assesses
real property located in Dare County for ad valorem taxation purposes.

2. The taxable square footage figures shown in the records of the Dare County Tax
Assessment Office are the County's estimates of the taxable square footage of a parcel of real
property.

3. The taxable square footage figures shown in the records of the Dare County Tax
Assessment Office are not intended by the County to represent the actual size or quantity of
land of a parcel of real property that would be calculated by a professional land surveyor and
shown on a survey prepared by a professional land surveyor.

4. For example, when calculating the taxable square footage of an oceanfront
parcel of land, the County assessors estimated the dimensions of an oceanfront parcel to a
vegetation line based on aerial photographs taken in 2018. The County assessors then ,further
reduce the estimated size of the oceanfront property by 5% to account for any disparity with
current, on-site conditions.

This 2,;z_ day of September, 2022.

\Xw� 

North Carolina, Dare County

David White�
Affiant

Sworn to and subscribed before me this :;2, 7 day of September, 2022, by David White.

�j�� 
Signature of Notary Public

£;Je--e1 S fr0vf�f' 
Typed or printed name of Notary Public

My commission expires: / V \ ?-] \ ?. V?�

(AFFIX NOTARY SEAL)
Eileen Selby Proctor 
NOTARY PUBLIC 

Dare County 
North Carollna 

My Commission Expires 
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TOWN OF DUCK BOARD OF ADJUSTMENT 

Case No. BOA-2022-001 

In re: Appeal by Henry Blaha of Ruling by the 

Town of Duck Zoning Administrator 

Certifying an Exempt Plat, allowing the 

Subject Property to be Dividided into Two 

Parcels of Land.  

PROPERTY OWNERS’ 

MEMORANDUM OF LAW 

FACTUAL BACKGROUND AND STATEMENT OF THE CASE 

This Memorandum of Law is submitted to the Town of Duck Board of Adjustment on 

behalf of David and Lauren Liess (the “Owners”), owners of certain real property located at 123 

Ocean Bay Boulevard, Duck, NC, more particularly identified by Dare County PINs 

995007585722 & Parcel Nos. 009354000 and 009354001 (the “Subject Property”). 

On June 30, 2022, the Town of Duck Zoning Administrator’s designee, Sandy Cross, 

certified an exempt plat authorizing the exempt division of the Subject Property into Lots A and 

B (the “exempt plat”). The Appellant, Mr. Henry Blaha, received actual or constructive notice of 

Town Staff’s certification of the exempt plat on that same date when Town Staff provided a copy 

of the certified exempt plat to the Appellant’s legal counsel via email. The Appellant’s Application 

for an Appeal (the “Application”), initiating the present appeal, was received and deemed complete 

by the Town on August 1, 2022. 

ARGUMENT 

I. Pursuant to G.S. 160D-1402(c)(1)(a.) and (c.), the Owners are conclusively presumed

to have standing to participate in this appeal hearing because they have an ownership

interest in the property that is the subject of the decision being appealed and it is their

exempt plat that is being appealed.

Pursuant to a deed recorded in Dare County Registry Book 2568 at Page 4, the Owners

own the Subject Property.1 The Owners are the applicants for the exempt plat at issue in this appeal. 

G.S. 160D-1402(c)(1)(a.) says that any person possessing “[a]n ownership interest in the 

property that is the subject of the decision being appealed” has standing to participate in a quasi-

judicial evidentiary hearing. Likewise, G.S. 160D-1402(c)(1)(c.) says that any person who was 

“[a]n applicant before the decision-making board whose decision is being appealed” has standing. 

While the exempt plat certification process was not made by a board, the same logic that would 

apply to a board-made decision applies to Town Staff’s decision to certify the exempt plat at issue 

in this case. 

1 See, Owners’ Exhibit 1. Note, a Corrective Affidavit correcting a scrivener’s error is recorded in Dare County 

Registry Book 2572 at Page 40. 
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The Owners have an ownership interest in the property that is the subject of this appeal. 

The Owners were also the applicant for the exempt subdivision plat which is the subject of this 

appeal. Therefore, the Owners are conclusively presumed to have standing to participate in this 

appeal.  

II. The present appeal must be dismissed because the Board of Adjustment does not have

subject matter jurisdiction to hear and decide the appeal.

a. The appeal is moot because all the issues raised by the Appellant have been

resolved, and this appeal must be dismissed for lack of subject matter jurisdiction

by this board.

When, during an adjudicative proceeding, the question originally in controversy between 

the parties is resolved or is no longer at issue, the case must be dismissed as moot because the 

“courts will not entertain an action merely to determine abstract propositions of law. If the issues 

before the court become moot at any time during the course of the proceedings, the usual response 

is to dismiss the action.”2 

The Appellant’s sole issue on appeal is whether the FLSNV is landward of the SVL, as 

shown on the certified exempt plat. The Appellant appears to ask for two forms of relief. First, the 

Appellant asks for an updated survey to be performed to determine the location of the FLSNV. 

Second, the Appellant seeks to overturn the certification of the exempt plat if the resultant lots fail 

to meet the Town Code’s minimum lot area requirement if the FLSNV is, in fact, landward of the 

SVL. 

To address the Appellant’s concern over the fact that the certified exempt plat does not 

identify the FLSNV, the Owners have commissioned an additional survey which does identify the 

FLSNV (the “Updated Survey”).3 This resolves the Appellant’s request for an updated survey 

showing the location of the FLSNV.  

 Based on the Updated Survey, the SVL is landward of the FLSNV and the resulting lots 

meet the Town Code’s minimum lot area requirement regardless of which line is used to calculate 

the lot area. This resolves the Appellant’s challenge to the certification of the exempt plat. 

Therefore, the appeal must be dismissed as moot because the Owners have provided the 

Updated Survey, which resolves all issues raised by the Appellant on appeal.  

b. Appeals of decisions on subdivision plats are to be decided by the superior court,

not by boards of adjustment, and this appeal must be dismissed for lack of subject

matter jurisdiction by this board.

Pursuant to G.S. 160D-808, “[a]ppeals of subdivision decisions may be made pursuant to 

G.S. 160D-1403.” Pursuant to G.S. 160D-1403(b), challenges to administrative subdivision 

2 Messer v. Town of Chapel Hill, 346 N.C. 259, 260, 485 S.E.2d 269, 270 (1997) (citing Simeon v. Hardin, 339 

N.C. 358, 370, 451 S.E.2d 858, 866 (1994)).
3 See, Owners’ Exhibit 2.



decisions “shall be subject to review by filing an action in superior court seeking appropriate 

declaratory or equitable relief within 30 days from receipt of the written notice of the decision, 

which shall be made as provided in G.S. 160D-403(b).” (emphasis added). 

Administrative decisions are characterized by routine, nondiscretionary zoning ordinance 

implementation matters carried out by staff.4 If the standards involved can be enforced by applying 

objective measurements and calculations, then the process is likely administrative in nature. 

The only standard imposed by state law or the Town Code for this type of exempt plat 

review requires Town Staff to confirm (1) that the exempt plat involves the division of a tract in 

single ownership whose entire area is no greater than two acres into not more than three lots; (2) 

no street right-of-way dedication is involved; and (3) the resultant lots are equal to or exceed the 

standards of the local government, as shown in its subdivision regulations.5 This review is 

nondiscretionary and involves the application of facts to objective standards. This is a clear 

example of administrative review. 

Because the exempt plat certification process is administrative in nature, the proper avenue 

to challenge or appeal Town Staff’s decision to certify the exempt plat was by filing an appeal in 

the superior court within 30 days of receipt of written notice of the decision. 

As a result, the Board of Adjustment does not have jurisdiction to hear this appeal because 

the superior court has exclusive jurisdiction to hear challenges to administrative subdivision 

decisions and, therefore, this appeal must be dismissed. 

c. The appeal was not timely filed so this appeal must be dismissed for lack of subject

matter jurisdiction by this board.

Pursuant to North Carolina law, any person with standing to appeal has “30 days from 

receipt from any source of actual or constructive notice of the determination within which to file 

an appeal.”6 Section 156.165(C) of the Town Code imposes the same appeal deadline. Failure to 

file an appeal within the time set forth in the local ordinances and/or under state statute deprives a 

board of adjustment of subject matter jurisdiction to hear the appeal.7 

The Appellant received actual notice of the exempt plat certification on June 30, 2022, 

when a copy of the certified plat was received by the Appellant’s counsel.8  

The appeal was received by the Town and determined to be complete on August 1, 2022. 

Thirty-two (32) days elapsed between the date that the Appellant received actual notice of the 

decision subject of this appeal and the date on which the appeal was filed. This exceeds the thirty 

(30) day appeal period established by state law. Because more than thirty (30) days elapsed

4 See, County of Lancaster, S.C. v. Mecklenburg County, N.C., 334 N.C. 496, 434 S.E.2d 604 (1993). 
5 See, G.S. 160D-802(a)(4) & Town Code, Sec. 155.01(E)(4). 
6 See, G.S. 160D-405(d). 
7 Town and County Civic Organization v. Winston-Salem Zoning Bd. of Adjustment, 83 N.C. App. 516, 518, 350 

S.E.2d 893, 895 (1986). 
8 See, Staff Report at p. 1. 



between the time that the Appellant had actual or constructive notice of the exempt plat 

certification and the time that the Appellant filed a complete Application for an Appeal with the 

Town, the Appellant no longer has the right to appeal, and the Board of Adjustment lacks subject 

matter jurisdiction to hear the appeal.  

Because the Board of Adjustment lacks subject matter jurisdiction to hear this appeal, the 

appeal must be dismissed. 

d. The Appellant does not have standing to bring this appeal because they will not

suffer special damages as a result of the decision to certify the exempt plat at issue,

so this appeal must be dismissed for lack of subject matter jurisdiction by this

board.

Under well-established law, “standing is a necessary prerequisite to a court’s proper 

exercise of subject matter jurisdiction.”9 As a general principle, “[s]tanding refers to whether a 

party has a sufficient stake in an otherwise justiciable controversy so as to properly seek 

adjudication of a matter and it is a necessary prerequisite” to a board of adjustment’s exercise of 

jurisdiction over a quasi-judicial appeal.10 

Pursuant to G.S. 160D-1402(c)(2), anyone “who will suffer special damages as the result 

of the decision being appealed,” has standing to appeal an administrative decision. This is the only 

provision which arguably confers standing upon the Appellant and is the only law which the 

Appellant cites to in their Exhibit to Application for Appeal (the “Appellant’s Exhibit”) in support 

of the Appellant’s standing to bring this appeal.11  

A person will suffer “special damages” only if they are owners of affected property and 

they will suffer damages that are distinct from the rest of the community.12 Mere ownership of 

land nearby the land subject of the appeal is insufficient to confer standing. An appellant must also 

make credible allegations that they will suffer some additional harm, including, but not limited to, 

a decrease in property value, adverse impacts from noise, light, or stormwater, etc.13 

In the present case, the Appellant will suffer no damage at all because of the decision on 

appeal. Town Staff’s certification of the exempt plat does not authorize any new construction or 

change in use on Lots A or B. Therefore, any special damage that the Appellant alleges is purely 

speculative. As such, the Appellant’s concerns are not ripe and do not confer standing on the 

Appellant.  

9 Cook v. Union County Zoning Bd. of Adjustment, 185 N.C. App. 582, 588, 649 S.E.2d 458, 464 (2007) (citing 

Aubin v. Susi, 149 N.C. App. 320, 324, 560 S.E.2d 875, 878, disc. review denied, 356 N.C. 610, 574 S.E.2d 474 

(2002)). 
10 Cherry Community Organization v. City of Charlotte, 257 N.C. App. 579, 582, 809 S.E.2d 397, 400 (2018) 

(citing Thrash Ltd. P'ship v. Cty. of Buncombe, 195 N.C. App. 678, 680, 673 S.E.2d 706, 708 (2009)) (internal citations 

and quotations omitted). 
11 See, Appellant’s Exhibit, at p. 1. 
12 See, inter alia, Pigford v. Bd. of Adjustment, 49 N.C. App. 181, 270 S.E.2d 535 (1980) and Cook v. Union Cty. 

Zoning Bd. of Adjustment, 185 N.C. App. 582, 649 S.E.2d 458 (2007). 
13 See, inter alia, Taylor Home of Charlotte, Inc. v. City of Charlotte, 116 N.C. App. 188, 447 S.E.2d 438 (1994); 

Kentallen, Inc. v. Town of Hillsborough, 110 N.C. App. 767, 431 S.E.2d 231 (1993). 



The most concrete and particularized allegation of harm that the Appellant can make is 

that, by nature of creating a new lot, it is likely that additional vehicles trips may be added to Ocean 

Bay Boulevard. However, any impact resulting from increased traffic would be de minimis and 

would be suffered by all residents of the neighborhood. As a result, that alleged harm is insufficient 

to confer standing on the Appellant because it is not distinct from the rest of the community. 

Based on the foregoing, this appeal must be dismissed because the Appellant lacks standing 

and the Board of Adjustment lacks subject matter jurisdiction. 

III. Town Staff’s decision to certify the exempt plat must be upheld because the decision

was proper and consistent with the requirements of the Town Code.

The single issue on appeal is whether the exempt subdivision at issue in this case complies 

with the minimum lot area requirements found in Section 156.030(D)(1)(b) of the Town Code. 

That section imposes a 15,000 square foot minimum lot area on lots within the Town’s Single-

Family Residential Conventional District (RS-1). The Subject Property is zoned RS-1.  

Pursuant to state law14 and the Town’s subdivision ordinance15, the division of a tract in 

single ownership whose entire area is no greater than two acres into not more than three lots, where 

no street right-of-way dedication is involved and where the resultant lots are equal to or exceed 

the standards of the local government, as shown in its subdivision regulations, is exempt from the 

Town’s typical subdivision review and approval process. 

Both state law and the Town Code are clear that Town Staff’s only role when reviewing 

an exempt plat is to confirm that the resulting lots meet the requirements of the Town Code. Town 

Staff do not have the authority to import requirements or standards found outside of the Town 

Code into the exempt plat review and certification process.16 Any decision by the Board of 

Adjustment effectively amending the Town Code or varying its requirements to allow additional 

or outside standards, such as those found in the N.C. Administrative Code, to be imported into the 

exempt plat review process would be an unlawful exercise of legislative authority.17 

The Town Code imposes a minimum lot area requirement of 15,000 square feet on the 

Subject Property.18 The Town Code defines “lot area” as: 

LOT AREA. The total horizontal area included within lot lines. For 

the purposes of determining lot coverage, maximum building size or 

number of bedrooms, the lot area for oceanfront properties shall be 

14 G.S. 160D-802(a)(4). 
15 Town Code, Sec. 155.01(E)(4). 
16 To the extent that the Appellant’s argument revolves around a desire to have certain elements of the N.C. 

Administrative Code, related to development setbacks within ocean hazard areas, imported into the Town Code’s 

calculation of Lot Area, this appeal is not the appropriate venue to petition for such a change to the Town Code. That 

requires a legislative action by the Town Board of Commissioners, and it would be unlawful for the Board of 

Adjustment to exercise such legislative authority. 
17 Jackson v. Guilford County Bd. of Adjustment, 275 N.C. 155, 163-64, 166 S.E.2d 78, 84 (1969). 
18 See, Town Code, Sec. 156.030(D)(1)(b). 



considered the area landward of the static vegetation line [(referred 

to herein as the “SVL”)] or first line of stable natural vegetation (as 

determined pursuant to Coastal Area Management Act regulations) 

[(referred to herein as the “FLSNV”)] that lies within the remaining 

lot lines or the lot square footage determined by the Dare County 

Tax Assessment Office for real estate tax assessment purposes, 

whichever is greater. 

The Appellant argues that a lot area measurement using the FLSNV19 or the lot square 

footage as determined by the County Tax Assessment Office would have resulted in a smaller lot 

area than the measurement that the surveyor elected to use and would not have been able to sustain 

the division of the Subject Property into two lots equal to or exceeding 15,000 square feet. But, 

based on the plain language of the Town Code, an applicant is entitled to use whichever 

measurement will result in a greater lot area. So, even if a lot area measurement using the FLSNV 

or the lot square footage as determined by the County Tax Assessment Office would have resulted 

in lots that did not meet the minimum lot area requirement, Town Staff would still have been 

obligated to certify the exempt plat because the resulting lots do meet the minimum lot area 

requirement when measured from the SVL. 

As discussed above, the Town Code’s definition of “lot area” instructs Town Staff to apply 

either the SVL, the FLSNV, or the lot square footage determined by the Dare County Tax 

Assessment Office, whichever is greater.  

Moreover, based on the Updated Survey, it is evident that the FLSNV is oceanward of the 

SVL. As a result, even if this Board were to accept the Appellant’s argument that lot area must be 

measured from whichever of the FLSNV or SVL is most landward, Town Staff would have been 

obligated to certify the exempt plat because the SVL is the landward line. Both resulting lots meet 

or exceed the 15,000 square foot minimum lot area requirement, whether measured from the 

FLSNV or the SVL. 

Using the Appellant’s logic, the resulting lots should have been larger, which would entitle 

the Owners or subsequent purchasers to larger lot coverages, more impervious surface, and—

potentially—more occupants of any structure located on each of the lots. 

Therefore, Town Staff’s decision to certify the exempt plat was correct even if the Town 

were to use the Appellant’s suggested measurement method. As such, Town Staff’s decision to 

certify the exempt plat must be upheld.  

CONCLUSION 

19 To the extent that the Appellant argues that 15A NCAC 07H .0305 preempts the Town Code, the Appellant’s 

argument fails. The provisions of the N.C. Administrative Code that the Appellant cites to deal with measuring 

development setback lines, not with measuring lot area. CAMA’s definition of “development” does not include the 

division or subdivision of land. Therefore, those provisions are inapplicable except to provide definitions of the terms 

“static vegetation line” and “first line of stable natural vegetation.” 



Based on the foregoing, it is clear that (1) the Board of Adjustment lacks subject matter 

jurisdiction to hear this appeal and, therefore, the appeal must be dismissed; and (2) the exempt 

plat at issue was properly certified by Town Staff as meeting or exceeding the minimum lot 

dimensional standards outlined in the Town Code and the Board of Adjustment must uphold Town 

Staff’s certification of the exempt plat.  

These conclusions are both supported by competent, material, and substantial evidence in 

the Owners’ Exhibits, the Staff Report, a plain reading of the various applicable Town Code 

requirements, and generally accepted principles of law. Moreover, state law instructs that Boards 

of Adjustment should give some degree of deference to those administrative officials charged with 

carrying out the ordinances, which weighs in favor of upholding the decision to certify the exempt 

plat.20 

As a result of the foregoing, the Board of Adjustment must either dismiss this appeal for 

lack of subject matter jurisdiction or uphold the Zoning Administrator’s decision certifying the 

exempt plat. 

20 MacPherson v. City of Asheville, 283 N.C. 299, 307, 196 S.E.2d 200, 206 (1973). 
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