
 
 

 

Agenda 
Town of Duck Board of Adjustment 

Duck Town Meeting Hall 

Monday, September 28, 2022 – 2:00 p.m. 

 

 

 

1. Election of Officers: 

 

a. Chair 

 

b. Vice-Chair 

 

2. Public Hearing 

 

a. Appeal BOA-2022-001: An application submitted by Henry Blaha, owner of the 

property at 121 Ocean Bay Boulevard, appealing the Zoning Administrator’s approval 

of a subdivision of property at 123 Ocean Bay Boulevard. 

 

3.       Training Opportunity  

 

4. Approval of Minutes 

 

a. Minutes from April 4, 2022 Meeting 

 

5.  Staff Comments  

 

6.       Board Comments 

 

7.  Adjournment 
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TO:  Chairman Finch and Members of the Duck Board of Adjustment 

FROM: Joe Heard, AICP, Director of Community Development 

DATE: September 28, 2022 

RE: Staff Report for BOA-2022-001, 123 Ocean Bay Blvd 

 

 

Application Information 

Application #:    BOA-2022-001 

Project Location: 123 Ocean Bay Blvd 

Dare County PIN: 995007585722 

Zoning:    Single-Family Residential (RS-1) 

Property Owners:   David & Lauren Liess 

Applicant/Contact:   Henry Blaha, by Sharp, Graham, Baker and Varnell, LLP 

Decision Rendered:    June 30, 2022 (Staff Certified Exempt Subdivision Plat) 

Appeal Application Submitted: August 1, 2022 

 

Public Hearing Advertised:  September 11 and 25, 2022 (Coastland Times) 

Public Hearing Notices Sent:  September 12, 2022 

Public Hearing Sign Posted:  September 12, 2022 

Public Hearing Town Website: September 7, 2022 

Public Hearing Town Hall Posted: September 12, 2022 

 

 

Timeliness of Appeal Application 

As noted above, the Town’s certification of the exempt subdivision plat occurred on June 30, 2022 

(see signature and date on Exhibit 2).  On May 10, 2022, Town Staff were advised that Casey 

Varnell would be representing Appellant in regard to any matters involving the proposed 

subdivision of this property.  Mr. Varnell was provided notice of the executed plat on June 30, 

2022 at 10:30 am and receipt of that notice was acknowledged this same date at 11:35 am. The 

applicant’s representative submitted a complete application on August 1, 2022 (32 days later).   

Please note that the deadline for submission of an appeal fell on a Saturday. 

 

Subsection 156.165(C) of the Zoning Ordinance states, “the owner or other party shall have 30 

days from receipt of the written notice within which to file an appeal. Any other person with 

standing to appeal shall have 30 days from receipt from any source of actual or constructive notice 

of the decision within which to file an appeal.” 

 

If the Board of Adjustment finds that the appeal was not submitted in a timely manner consistent 

with Subsection 156.165(C), then the appeal application cannot proceed to be heard. 
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Requested Action 

The appellant claims that the original subject property was not large enough to subdivide as one 

or both of the resultant lots would not comply with Town standards for minimum lot size (15,000 

square feet).  Therefore, the appellant asserts that the Zoning Administrator erred in determining 

that the proposed subdivision met the standards for an exempt plat and certified the exemption 

before the plat was forwarded to Dare County for recordation.   The appellant is asking the Board 

of Adjustment to overturn the staff’s decision to certify the plat as exempt.  

 

The appellant’s appeal application goes on to request that the Town of Duck conduct its own 

survey of the property, which is not an action under the authority of the Board of Adjustment nor 

an action likely to be taken to resolve a private issue at the expense of the Town. 

 

 

Background Information 

Section 160D-802 of the North Carolina General Statutes (NCGS) lists certain types of 

subdivisions that are exempt from local government review including “the division of a tract in 

single ownership whose entire area is no greater than 2 acres into not more than three lots, where 

no street right-of-way dedication is involved and where the resultant lots are equal to or exceed 

the standards of the local government, as shown in its subdivision regulations.”  (NOTE: The 

Town’s Subdivision Ordinance standards for exemptions mirror those found in the NCGS.)  This 

exemption means that these types of subdivisions are not defined as subdivisions by State law and 

are exempt from local government review and approval. 

 

However, the Town must engage in a very limited review process to determine that “…the resultant 

lots are equal to or exceed the standards of the local government, as shown in its subdivision 

regulations.”  So, the Zoning & Subdivision Administrator is tasked with determining if the 

resulting lots shown on the plat for the proposed subdivision comply with Town standards (for 

example - minimum lot size, minimum lot width, road right-of-way frontage, etc). 

 

 

Staff Decision 

On June 30, 2022, Senior Planner Sandy Cross, acting with the full knowledge and approval of her 

supervisor, Director of Community Development/Zoning & Subdivision Administrator Joe Heard, 

signed the exemption certificate on the subdivision plat as his designee.  This step enabled the plat 

to be forwarded to Dare County for recordation. 

 

 

Justification for Staff Decision 

Carlos Gomez with Coastal Engineering & Surveying, a licensed North Carolina Professional 

Land Surveyor, submitted an exempt subdivision plat proposing to divide a 30,200 square foot 

parcel at 123 Ocean Bay Boulevard into two lots: Lot A (15,146 square feet) and Lot B (15,054 

square feet).  As both resulting lots from the proposed subdivision comply with Town standards 



  Town of Duck, North Carolina 

Department of Community Development 

BOA-2022-001, 123 Ocean Bay Blvd 

 

Agenda Item 2a 

 

3 

 

(minimum lot size, minimum lot width, road right-of-way frontage, etc), the Zoning & Subdivision 

Administrator found that the subdivision was an exempt plat and signed the Exemption Certificate 

on the plat (see Exhibit 2). 

 

The Town’s attorneys with Hornthal, Riley, Ellis & Maland (HREM) have advised Community 

Development staff as follows regarding acceptance of any plat prepared by a North Carolina 

licensed surveyor. 

 

Robert Hobbs, HREM: 

“As a general proposition, surveyors are professionals licensed by the State of North 

Carolina.  Lawyers, title insurance companies, and a wide range of businesses and persons rely on 

surveys prepared by licensed surveyors.  I think it’s reasonable to assume that persons who 

reasonably rely on such surveys would not have a legal duty or expectation to go behind the 

surveyor to check the math or go to the site to recheck his or her measurements (unless there is 

something about the survey that is patently obvious to a layman, but even then I am not sure even 

that would create a duty to verify or recheck).   

 

I think one reason for licensing is to provide the public with an assurance that they can reasonably 

rely on the work product, since one goal of licensing is the protection of the public from 

professionals who are not qualified or whose work product is not reliable.” 

 

John Leidy, HREM: 

“Additionally, a licensed surveyor would likely have training, qualifications and expertise in the 

field of surveying that would allow them to give opinion testimony as an expert that a non-surveyor 

would not have.  In other words, they can give testimony and opinions on things that lay people 

would not be qualified to give.  This seems to me to be consistent with the idea that planning staff 

need to give credence to the findings and opinions of a licensed surveyor at least until it can be 

shown that there is some obvious and clear basis to reject that opinion.” 

 

 

Addressing the Appellant’s Comments 

In the information attached to the appellant’s application prepared by attorney Casey Varnell with 

Sharp, Graham, Baker & Varnell, the following two issues are raised: 

 

1. As the Dare County Tax Assessment Office had calculated the total square footage of the 

property at only 27,000 square feet, the subject parcel was incapable of being subdivided 

into two lots of 15,000 square feet or greater. 

 

Staff Response: Taking this alternative form of measurement a step further, the Dare County Tax 

Assessment Office has estimated the taxable square footage of the lots resulting from the 

subdivision as:  

• Lot A 13,000 square feet (measured as 15,146 square feet on the subdivision plat); and  

• Lot B 15,000 square feet (measured as 15,054 square feet on the subdivision plat). 
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As confirmed by David White, Chief Real Property Appraiser with the Dare County Tax 

Assessment Office, the figures used by Dare County are simply estimates of the taxable square 

footage of a property and are not intended to represent the actual size of a property.  For example, 

when calculating the taxable square footage of subject Lot A, the County assessors estimated the 

dimensions of the property to a vegetation line based on aerial photographs taken in 2018, then 

further reduced the estimated size of the property by 5% to account for any disparity with current, 

on-site conditions.  The bottom line is that it would be inappropriate and inaccurate to use Dare 

County Tax Assessment data as a measurement of lot size. 

 

2. An alternative means of measuring property size was proposed – using the eastern lot 

line measured from the first line of stable natural vegetation (FLSNV) as established by 

the N.C. Division of Coastal Management.  Although not surveyed, Mr. Varnell estimates 

that this approach would also leave the subject parcel incapable of being subdivided into 

two lots of 15,000 square feet or greater. 

 

Staff Response: As stated in the definition for lot area in Subsection 156.002 of the Zoning 

Ordinance, “for the purposes of determining lot coverage, maximum building size or number of 

bedrooms,  the lot area for oceanfront properties shall be considered the area landward of the static 

vegetation line or first line of stable natural vegetation (as determined pursuant to Coastal Area 

Management Act regulations) that lies within the remaining lot lines or the lot square footage 

determined by the Dare County Tax Assessment Office for real estate tax assessment purposes, 

whichever is greater.”  As this area of oceanfront properties was/is part of the beach nourishment 

project, it is subject to a static vegetation line (SVL) rather than the prior FLSNV.  The SVL was 

surveyed and established just prior to initiation of the original beach nourishment project in 2017 

and is currently used as the line of measurement for a variety of State and Town permitting 

activities.  After reviewing the subdivision plat and subsequent confirmation with the surveyor, it 

was the staff’s determination that the subject properties’ dimensions were properly measured from 

the established SVL.  It would be inconsistent with the Town’s adopted standards to conduct 

measurements from a previously established FLSNV that has been superseded by the subsequent 

adoption of an SVL in the beach nourishment project area. 

 

 

Town Code References  

Subdivision Ordinance 

This subsection states the Town’s standards as they relate to exempt subdivisions.  To summarize, 

per State law, the Town of Duck does not have the authority to review, approve, or disapprove any 

subdivision that meets one of the following criteria.  Please note that the Town’s standards mirror 

those found in the North Carolina General Statutes 160D-802. 

 

155.01(E)   Exemptions. Pursuant to G.S. § 160D-802, the provisions of this chapter do not apply 

to any of the following: 
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      (1)   The combination or recombination of portions of previously subdivided and recorded lots, 

where the total number of lots is not increased and the resultant lots are equal to or exceed the 

standards established by this chapter. 

      (2)   The division of land into parcels greater than 10 acres where no street right-of-way 

dedication is involved. 

      (3)   The public acquisition by purchase of strips of land for the widening or opening of streets 

or for public transportation corridors. 

      (4)   The division of a tract of land in single ownership, the entire area of which is no greater 

than 2 acres, into not more than 3 lots, where no street right-of-way dedication is involved and 

where the resultant lots are equal to or exceed the standards established by this chapter. 

      (5)   The division of a tract into parcels in accordance with the terms of a probated will or in 

accordance with intestate succession under N.C. Chapter 29. 

 

The Zoning & Subdivision Administrator found that the proposed subdivision complied with the 

fourth category of exemption (highlighted) in the Town Code. 

 

Zoning Ordinance 

This subsection outlines the Town’s standards for minimum lot size and minimum lot width in the 

Single-Family Residential (RS-1) zoning district.   

 

156.030(D)   Dimensional requirements. 

      (1)   Minimum lot size. 

         (b)   Single-family lots served by a central water supply and an on-site septic tank/drain field 

system: 15,000 square feet of area; and 

      (2)   Minimum lot width: 75 feet, measured at the building setback line. 

 

As the resulting lots from the proposed exempt subdivision complied with the highlighted 

standards, the Zoning & Subdivision Administrator found that the proposed subdivision complied 

with the standards for an exempt plat in the State statutes/Town Code and signed the Exemption 

Certificate on the plat. 

 

 

North Carolina General Statutes 

160D-802. Applicability.  

(a) For the purpose of this Article, subdivision regulations shall be applicable to all divisions of a 

tract or parcel of land into two or more lots, building sites, or other divisions when any one or 

more of those divisions is created for the purpose of sale or building development, whether 

immediate or future, and shall include all divisions of land involving the dedication of a new street 

or a change in existing streets; but the following shall not be included within this definition nor be 

subject to the regulations authorized by this Article:  

(1) The combination or recombination of portions of previously subdivided and recorded 

lots where the total number of lots is not increased and the resultant lots are equal to or exceed the 

standards of the local government as shown in its subdivision regulations.  
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(2) The division of land into parcels greater than 10 acres where no street right-of-way 

dedication is involved.  

(3) The public acquisition by purchase of strips of land for the widening or opening of 

streets or for public transportation system corridors.  

(4) The division of a tract in single ownership whose entire area is no greater than 2 acres 

into not more than three lots, where no street right-of-way dedication is involved and where the 

resultant lots are equal to or exceed the standards of the local government, as shown in its 

subdivision regulations.  

(5) The division of a tract into parcels in accordance with the terms of a probated will or in 

accordance with intestate succession under Chapter 29 of the General Statutes. 

 

The Zoning & Subdivision Administrator found that the proposed subdivision complied with the 

fourth category of exemption (highlighted) in the State statutes. 

 

 

Appellant Exhibits 

The appellant has submitted an appeal application form and attachment outlining the basis for his 

appeal.  In addition, the following attachments were submitted in support of the appeal: 

A. Preliminary Subdivision Plat (dated 6/21/22 and prepared by engineer/surveyor Carlos 

Gomez with Coastal Engineering) 

B. Section of the Coastal Area Management Act (CAMA) containing State regulations 

relating to measurements from the first line of stable natural vegetation or line of static 

vegetation 

C. Maps printed from the Coastal Resource Commission showing the approximate location 

of the first line of stable natural vegetation in the subject area 

D. Appellant Appeal Application 

 

 

Staff Exhibits 

1. Location Map 

2. Exempt Subdivision Plat (dated 6/24/22 and prepared by engineer/surveyor Carlos Gomez 

with Coastal Engineering) 

3. Email from Casey Varnell dated May 10, 2022 establishing attorney-client representation 

4. Email to Casey Varnell dated June 30, 2022 providing notice of exempt plat certification 

5. Email from Casey Varnell dated June 30, 2022 acknowledging receipt of notice 

 

Directions to the Subject Property 

(from Duck Town Hall, 1200 Duck Road) 

Drive approximately 2.9 miles north on Duck Road. 

Turn right onto Ocean Bay Boulevard. 

123 Ocean Bay Boulevard is an oceanfront property located at the end of the road on the right. 

 



Appellant Exhibits
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From: Casey Varnell
To: Sandy Cross
Cc: Starkey Sharp; rhobbs@hrem.com
Subject: Proposed Subdivision/123 Ocean Bay Boulevard, Duck
Date: Tuesday, May 10, 2022 4:31:02 PM
Attachments: SKM_558e22051015340.pdf

Sandy and Robert:

I hope this e-mail finds you both well.  I have copied Robert on this e-mail in his capacity as
Town Attorney.

Our firm represents Henry and Carol Blaha, owners of 121 Ocean Bay Boulevard, Duck.  Our
clients have been in touch with you in the recent past concerning the proposed subdivision of
the parcel located at 123 Ocean Bay Boulevard, which is owned by David and Lauren Liess. 
Our clients have some concerns with the proposed subdivision and have asked that we assist in
dealing with the same.

From what we understand, the Liess’ have submitted a proposed recombination plat for the
Town’s review which seeks to subdivide their current parcel into two buildable lots.  We make
the assumption that this proposal would constitute an exempt subdivision under your Code,
requiring only administrative approval.  Please let us know if this is not accurate.

Our clients oppose this subdivision and have asked that we review the proposed recombination
plat that was forwarded them by the Town.  In that review, we have extreme doubt that the
information shown on the proposed recombination plat is correct.  Specifically, we believe
that the “Static First Line Stable Natural Vegetation” identified on the plat is inaccurate.  If the
demarcation of public trust land is what we believe it to be, we interpret your Code to prohibit
the proposed subdivision.  Please accept this e-mail as our formal objection to approval by the
Town of the Liess’ recombination plat.

Also, our review shows that no licensed surveyor has certified the proposed plat through
application of a signature and seal.  Further, we cannot find that a surveyor has actually been
identified on the plat.  From our standpoint, the Town is not able to consider this proposal
until such time as a licensed surveyor provides certification as to the contents of the plat.  I am
attaching our copy of the plat to this e-mail for Robert’s convenience.  This may be something
that the Town has already requested by remedied by the Liess’, however we felt it imperative
that the same be noted.

If you are at liberty, we would ask that you keep our office informed of the status of the
proposed subdivision.  In the event this proposal is approved, our clients have instructed us to
take the necessary steps to appeal the decision. 

We thank you, in advance, for the consideration given to this correspondence.  If you have any
questions, please do not hesitate to contact our office.

Casey C. Varnell
Sharp, Graham, Baker & Varnell, LLP
PO Drawer 1027
4417 N. Croatan Highway (For Overnight Delivery Only)
Kitty Hawk, NC 27949

Staff Exhibit 3
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Telephone No. (252)261-2126 ext. 244
Direct Dial No. (252)573-7030
Facsimile No. (252)261-1188
 
 

 
 
 

 

This email has been scanned for spam and viruses by Proofpoint Essentials. Click here to
report this email as spam.

https://us1.proofpointessentials.com/index01.php?mod_id=11&mod_option=logitem&mail_id=1652214654-v9exe6WQrelQ&r_address=scross%40townofduck.com&report=1


From: Sandy Cross
To: "Casey Varnell"
Cc: Starkey Sharp; rhobbs@hrem.com; Joe Heard
Subject: RE: Proposed Subdivision/123 Ocean Bay Boulevard, Duck
Date: Thursday, June 30, 2022 10:30:00 AM
Attachments: S3801 Liess Subdivision for review 06-21-22.pdf

image002.png

Casey,

I do not have a certified digital copy of the certified subdivision plat, but attached is the preliminary
plat that is consistent with the certified copy that we have signed this date.

Please let me know if you need any other information from me.

Sandy Cross
Senior Planner
CAMA LPO/CZO/CFM
Department of Community Development
PO Box 8369
Duck, NC 27949
252-254-5954
252-255-1236 (f)
scross@townofduck.com
www.townofduck.com

Sign up and receive email updates about Town news, Planning
and Development Departmental updates, Events, and more! 

For more information- http://bit.ly/Ducknews

From: Casey Varnell <varnell@ncobxlaw.com> 
Sent: Tuesday, May 10, 2022 4:31 PM
To: Sandy Cross <SCross@TownofDuck.com>
Cc: Starkey Sharp <sharp@ncobxlaw.com>; rhobbs@hrem.com
Subject: Proposed Subdivision/123 Ocean Bay Boulevard, Duck

Staff Exhibit 4
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From: Casey Varnell
To: Sandy Cross
Cc: Starkey Sharp; rhobbs@hrem.com; Joe Heard
Subject: RE: Proposed Subdivision/123 Ocean Bay Boulevard, Duck
Date: Thursday, June 30, 2022 11:35:25 AM
Attachments: image002.png

Thank you, Sandy.  Received.

Casey C. Varnell
Sharp, Graham, Baker & Varnell, LLP

From: Sandy Cross <SCross@TownofDuck.com> 
Sent: Thursday, June 30, 2022 10:31 AM
To: Casey Varnell <varnell@ncobxlaw.com>
Cc: Starkey Sharp <sharp@ncobxlaw.com>; rhobbs@hrem.com; Joe Heard
<JHeard@TownofDuck.com>
Subject: RE: Proposed Subdivision/123 Ocean Bay Boulevard, Duck

Casey,

I do not have a certified digital copy of the certified subdivision plat, but attached is the preliminary
plat that is consistent with the certified copy that we have signed this date.

Please let me know if you need any other information from me.

Sandy Cross
Senior Planner
CAMA LPO/CZO/CFM
Department of Community Development
PO Box 8369
Duck, NC 27949
252-254-5954
252-255-1236 (f)
scross@townofduck.com
www.townofduck.com

Sign up and receive email updates about Town news, Planning
and Development Departmental updates, Events, and more! 

For more information- http://bit.ly/Ducknews

Staff Exhibit 5
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MEMORANDUM 

 

 

TO:  Chair Finch, Members and Alternates of the Board of Adjustment 

 

FROM: Sandy Cross, Senior Planner 

 

CC:  Joe Heard, Director of Community Development 

 

SUBJECT: Board of Adjustment Training Opportunity 

   

DATE:  September 22, 2022 

 

 

Attached please find information regarding an upcoming training opportunity offered 

through the UNC School of Government for Board of Adjustment members.  This is a 

virtual training that would be paid by the Town of Duck if you have interest in attending.  

Participants can choose one of the following dates:  

 

Board of Adjustment Session 1: Thursday, Oct 20, 1:00-3:30 pm OR 

Board of Adjustment Session 2: Thursday, Oct 27, 5:30-8:00 pm  

 

We encourage you to consider this opportunity.  Please let know if you would like to 

register and we will make those arrangements. I can be reached at 252-255-1234 or 

scross@townofduck.com. 

 

mailto:scross@townofduck.com


Regional Board Workshops for Planning and
Development Regulation
Online - Click here to register for this course o�ering

September 29, 2022

Online - Click here to register for this course o�ering

October 6, 2022

Online - Click here to register for this course o�ering

October 20, 2022

Online - Click here to register for this course o�ering

October 27, 2022

Online - Click here to register for this course o�ering

December 1, 2022


Overview


Register


Pricing & Scholarships


Materials


Contact

It’s back to school time . . .  for appointed boards!  

In September and October the School of Government is o�ering remote board workshops on

the procedures and considerations of land use decisions. One o�ering is focused on legislative

zoning decisions (rezonings and zoning text amendments) with a target audience of planning

boards and governing boards. A separate o�ering is focused on quasi-judicial decisions

(variances, special use permits, certi�cates of appropriateness) and geared toward boards of

adjustment, preservation commissions, and planning or governing boards that make quasi-

judicial decisions. And a third o�ering is focused on the roles and responsibilities of historic

preservation commissions, including quasi-judicial decisions for certi�cates of appropriateness. 

Legislative Development Decisions for Planning Boards:

What is the role of the planning board? What is a consistency statement? What factors can

boards consider in a rezoning? Can they add conditions? 



This remote board training workshop will walk through the procedures and considerations for

legislative zoning decisions. Whether you are new to the planning board or governing board, or

you’ve been around for a while and need a refresher, this remote workshop is for you. (AICP

credit available)  

Participants can choose one of the following dates: 

Planning Board Session 1: Thursday, Sept 29, 1:00-3:30 pm OR 

Planning Board Session 2: Thursday, Oct 6, 5:30-8:00 pm  

Quasi-Judicial Development Decisions for Board of Adjustments:

For a variance, do we have to hold an evidentiary hearing? What is ex parte communication?

What evidence do we consider when we are making the decision? 

This remote board training workshop will dig into the procedures and considerations for quasi-

judicial zoning decisions. Whether you are new to the board of adjustment or other quasi-

judicial board, or you’ve been around for a while and need a refresher, this remote workshop is

for you. (AICP credit available) 

Participants can choose one of the following dates: 

Board of Adjustment Session 1: Thursday, Oct 20, 1:00-3:30 pm OR 

Board of Adjustment Session 2: Thursday, Oct 27, 5:30-8:00 pm 

Quasi-Judicial Preservation Decisions for Preservation Commission:

What is the role of the preservation commission? What is “the special character of the historic

district” and how is something “not incongruous” with that? How do we make legally defensible

decisions? 

This remote board training workshop will walk through the roles and responsibilities of historic

preservation commissions as well as the procedures and considerations for certi�cates of

appropriateness. Whether you are new to the commission, or you’ve been around for a while

and need a refresher, this remote workshop is for you. (CLG and AICP credit available)  

Preservation Commission Session: Thursday, December 1, 1:00-3:30 pm

Additional information
Purchasing the Workshops:

Group Registrations: Groups of 5-20 people can receive a $10 per person discount. You must

designate one person to register all parties in the same transaction to activate the discount. 

A. Who should purchase from your unit:

If you want to receive the group rate, have your one person register everyone in a single

transaction.  
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TOWN OF DUCK 

BOARD OF ADJUSTMENT MEETING 

MONDAY, APRIL 4, 2022 

MINUTES 

The Board of Adjustment for the Town of Duck convened at the Paul F. Keller Meeting Hall at 

3:00 p.m. on Monday, April 4, 2022. 

BOARD OF ADJUSTMENT MEMBERS PRESENT: Chair Olin Finch, Tom O’Brien, Carol 

Powell, Ed Sadler, Robert Wetzel, Alternate David Flowers, and Alternate John Pucciano.  Staff 

present: Planning Consultant Donna Creef, Attorney Robert Hobbs, Board of Adjustment Clerk 

Sandy Cross, and Deputy Town Clerk Kay Nickens. 

MEMBERS ABSENT:  None. 

OTHERS PRESENT: John Replogle, property owner at 1170 Duck Road, Jordan Daneker of 

Evolve Design + Build, Clint Ogburn of Ward and Smith PA, Bob Webb, property owner at 

1166 Duck Road, Clark Twiddy, the President of Twiddy and Company. 

CALL TO ORDER 

Chair Finch called the meeting to order at 3:00 p.m. 

OVERVIEW OF VARIANCE DECISION- MAKING PROCESS 

Attorney Robert Hobbs was recognized to speak.  Attorney noted that the public hearing is a quasi-

judicial one which is sort of like a court, but with lesser rules of evidence.  He reminded the Board 

that they will be acting on the competent sworn testimony that has to be shown to meet the standards 

of a variance to enact it.  Attorney Hobbs called for a motion from any Board member who needs to 

recuse themselves from the hearing. No members recused themselves. Attorney Hobbs called for any 

Board member to disclose any communication they had in regard to this matter. No Board members 

had any communication. 

Town Clerk Lori Ackerman proceeded to swear in the applicants and staff for the public hearing. 

Attorney Hobbs called for staff to proceed with evidence.  

Planning Consultant Creef stated that there are three sections of the zoning ordinance that are 

applicable to this application:  

• Section 156.030 (D) (5) RS-1 setback requires a rear yard setback of 25 feet.

• Section 156.073 (F) Non-Conforming Structures states that if an existing accessory use,

such as a swimming pool, does not conform to the minimum setbacks requirements, the

pool may remain in its location or be repaired in its original location. This section also

references a threshold of 50% of the replacement value of the structure.

• Section 156.167 Variances establishes the criteria for a variance to be granted.
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She stated that the property is identified on the tax records as lot 125, Four Seasons Subdivision.  A 

2019 survey by Seaboard Surveying indicates the lot area by coordinate to be 12,615 square feet.   

She noted that the pool was constructed at the same time as the house. There is a 50-wide vegetated 

buffer along the front of all the sound front lots of the Four Seasons Subdivision. This required 

vegetated buffer results in a dwelling location of 55 feet from the front property line, well in excess of 

the RS-1 front yard setback of 25 feet.   

 

The applicant is seeking a variance from Section 156.030 (D) (c) (5) the rear yard setback of the RS-1 

zoning district of 25 feet. Due to erosion over the years, the lot area and the normal water line has 

changed significantly. The improvements on the lot are in the same location as originally constructed 

in 2008. The applicant was issued a building permit in September 2021 (B21-000232) for the 

replacement of the pool surround, reconstruction of open decking, stormwater improvements, 

retaining walls and vegetation areas consistent with the Order granting Special Exception Permit SE 

2020-005. In January 2022, they received a permit for pool repairs. The intent was to add pilings 

below the existing pool and to replace the pool barrier.   The permits were in response to the severe 

erosion and settling that has occurred on the property. The permitted work was considered repair and 

maintenance and authorized as allowed for a non-conforming use under Section 156.073 (F) of the 

Duck Zoning Ordinance. Subsequent to the issuance of that permit, the pool was removed in its 

entirety, and it was indicated in this application that the pool was unsafe. 

 

Planning Consultant Creef noted that there are four conditions for granting a variance. Section 

156.167 of the Duck town code establishes procedures and criteria for granting variances when 

unnecessary hardships will result the strict application of the code if the Board of Adjustment 

determine the variance is consistent with criteria set forth in the code as follows: 

 

1. Section 156.167 (A) (1) – Unnecessary hardships would result from the strict 

application of the ordinance.   It shall not be necessary to demonstrate that, in the 

absence of the variance, no reasonable use can be made of the property. 

• The existing location of the pool is 5.86 feet from the rear property line/bulkhead 

of the lot and encroaches into the rear yard setback.   Erosion of the property since 

2001, when the Four Seasons Subdivision plat was originally recorded, has 

resulted in loss of land area.  The bulkhead on the property now serves as the rear 

property line for the calculation of rear yard setbacks. 

• Nonconforming regulations in the zoning ordinance require the reconstruction of 

any nonconforming structure to be done so in conformance with the applicable 

setbacks. 

• The applicant is seeking a variance to reconstruct the pool and hot tub in the 2008 

original location.  Erosion of the property has made compliance with the 25’ rear 

yard setback infeasible since the land area is no longer there.  Reconstruction is 

typically considered to be 100% replacement work instead of repair and 

maintenance work, which is typically 50%or less of the replacement cost of the 

improvements. 

• It is the staff's opinion that it is an unnecessary hardship for the property owner to 

comply with the rear yard setback of the RS-1 district as it would result in the loss 

of the swimming pool. 
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2. Section 156.167 (A) (2) – The hardship results from conditions that are peculiar to the 

property, such as location, size, or topography.   Hardships resulting from personal 

circumstances, as well as hardships resulting from conditions that are common to the 

neighborhood or the general public, may not be the basis for granting a variance. 

• The existing dwelling and improvements on the lot were built in compliance with 

the RS-1 setbacks at the time of construction in 2008. 

• Erosion of the property has resulted in the loss of a substantial amount of land 

area relative to the normal water line that is used to calculate rear yard setback.  

This   renders the lot non-conforming in terms of compliance with the rear yard 

setback and the lot size requirement of 15,000 square feet of the RS-1 district.   

Aerial photographs of the property from 2012 and from 2020 are included as 

Exhibit F. 

• The Four Seasons Subdivision establishes a 50’ wide vegetative buffer along the 

front of this lot.   The buffer area results in the structural improvements on the lot 

being located a distance of 55 feet from the front property line.   This distance 

exceeds the RS-1 minimum front yard setback of 25 feet.   At the time of 

construction in 2008, the improvements were sited on the property to 

accommodate the vegetated buffer and located as far back on the property as 

possible in compliance with the rear yard setback of 25 feet.     This vegetative 

buffer is a unique characteristic of the property. 

• It is staff’s opinion that the significant erosion and the vegetative buffer are 

peculiar circumstances contributing to a hardship for the property owner and 

prevent compliance with the rear yard setback of 25 feet. 

 

3. Section 156.167 (A) (3) The hardship did not result from actions taken by the applicant 

or the property owner.    The act of purchasing the property with knowledge that 

circumstances exist that may justify the granting of a variance shall not be regarded as 

a self-created hardship. 

• The property owners purchased the property in 2012.   The erosion of the property 

has increased since their purchase of the property.  Several storm events have 

occurred resulting in the loss of significant land area and linear distance to the 

normal water line.   The repair work authorized in Exhibit E was in response to the 

erosion and intended to address the continued safety of the sound front 

improvements. 

• Repairs to stabilize the pool structure were permitted on January 24, 2022.   

However, the entire pool and hot tub were removed instead of simply being 

repaired.   Replacement of the improvements in their former location is requested 

by the applicant.    This decision to remove the pool and hot tub was made without 

consultation of the Duck Department of Community Development staff. 

• The application indicates the pool was to be repaired due to leaking, decay and 

erosion of the land area. 
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• It is staff’s opinion that the current property owners have been acting in good faith 

to make repairs to their property and could not have anticipated the extent of the 

severe erosion that has occurred at the property since their purchase of the home. 

4. The requested variance is consistent with the spirit, purpose, and intent of the 

regulation, such that public safety is secured and substantial justice is achieved. 

• Section 156.073 (F) of the Non-conforming section of the Duck Zoning Ordinance 

addresses the repair of accessory structures.  Repairs to the pool were authorized 

in January 2022 in conjunction with repairs to the surrounding decking.    The 

threshold for repairs is 50% of the replacement value of the structure.    This is a 

universal threshold in land use planning.    This section of the ordinance 

anticipates potential issues with existing accessory structures and compliance with 

setbacks. 

• The applicant is not seeking to expand the size of the pool and has noted in the 

application that the pool was leaking and decaying due to its age and was 

structurally unsound due to changes in the topography. 

• A CAMA permit for the work has been secured. 

• The replacement of the pool and hot tub at a reduced setback does not negatively 

impact public safety.   In fact, the application indicates the old pool that was 

demolished was in severe disrepair and unsafe. 

• The replacement of the pool and hot tub in their former location does not 

negatively impact the adjoining properties. 

• It is the staff's opinion that the replacement of the pool and hot tub is in the spirit 

and intent of the ordinance.    The language in Section 156.073 establishes an 

intent to allow for the repair of damaged accessory structures in circumstances 

where setbacks cannot be achieved.   Although the replacement of the pool 

improvements may be viewed as exceeding the scope of repair work, when viewed 

in conjunction with the overall scope of the work approved by permits B21-000232 

and B22-000029, the pool replacement seems reasonable and justified. 

 

Planning Consultant Creef stated that it is the staff's opinion that the request for a decreased rear yard 

setback and replacement of a swimming pool and hot tub in their previous location as depicted on 

Exhibit E has satisfied the criteria for a variance.   A variance from the rear yard setback of the RS-1 

zoning district is recommended and a finding that the replacement of the swimming pool and hot tub 

in their former location is consistent with Section 156.073 (F) of the Duck Zoning Ordinance.  

 

Chair Finch called for any questions for Planning Consultant Creef. There were none. Attorney 

Hobbs called for questions for Planning Consultant Creef as well. There were none.  

 

Member Sadler questioned when the barrier wall was built. Planning Consultant Creef noted that she 

assumed that it was established at the time of construction in 2008. Chair Finch clarified that the 

applicant would be able to clarify that during their presentation.  

 

Client Attorney Clint Ogburn of Ward and Smith PA stated that he was present on behalf of Evolve 

Design and Build LLC as well as the property owners John and Kristin Replogle. He noted that Mr. 
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Replogle would speak to the property and provide information; Mr. Danaker would provide a 

timeline of events; and Clark Twiddy, the President of Twiddy and Company, would provide 

testimony to the negative impacts to the rental value and rates if the variance is not granted.   

 

Attorney Ogburn stated that the client is seeking a 19.14-foot variance in the rear setback requirement 

which would allow for the pool replacement. Attorney Hobbs questioned if the binder was being used 

as testimony. Attorney Ogburn stated that it would be submitted as evidence at the end of testimony.  

 

Attorney Ogburn pointed out aerial imagery from 2012, 2016, and 2021 that illustrates the 

progression of erosion and the loss of the setback.  

 

John Replogle stated that he is the owner of 1170 Duck Road and has been a property owner for 36 

years. He noted that the primary use of the home is for rental purposes and clarified that the original 

bulkhead was installed by Four Seasons Development prior to the development of any lot. Mr. 

Replogle explained that over the last 27 months they have worked with the Town to remedy 

significant issues such as rainwater and soil erosion. He explained that in January 2020 they hired 

House Engineering to do soil testing, examine the bulkhead, create different backyard designs to 

repair the backyard and remediate the extensive rainwater issues. Mr. Replogle noted that they 

wanted to address the long-term issues not only for the property and the safety of rental guests, but to 

also remediate extensive runoff. He stated that this was their third time presenting to the Town to 

make a case for why a variance is the right thing for the property and he reminded the Board that they 

have taken Board input, changed designs and plans, resubmitted the application and ultimately had it 

approved in February 2021.  

 

Member Whetzel questioned which Board Mr. Replogle was referring to when he was making his 

statements. Senior Planner Cross clarified that presentations were made to both Planning Board and 

Town Council and that Town Council granted the special exception.  

 

Mr. Replogle continued by stating that they were not approved by CAMA but did work with CAMA 

for six months to reach a settlement. He stated that the project started in October 2021 but the builder 

backed out of the project so they engaged Mr. Danaker to start work in January 2022. Mr. Replogle 

stated that when the demolition and pool renovation work began, the pool began to fall apart.  

 

Attorney Hobbs called for any questions from the Board. There were none.   

 

Jordan Danaker stated that Waterworks was the original pool contractor and that Evolve was hired to 

do the hardscaping on the property whereas Waterworks was hired to refurbish the pool. He noted 

that Evolve is a hardscape contractor that can perform pool installations, so when Waterworks backed 

out of the project, Evolve took over the rehabilitation of the pool. Mr. Danaker stated that they were 

going to remove the pool floor and add pilings to support the structure so it would not erode downhill, 

but when he started the demolition of the pool, the pool crumbled apart. There are codes that NC uses 

to regulate swimming pools but it does not regulate requirements for pool rebar. Upon starting the 

pool repair, it was discovered that the incorrect rebar was used and there was not enough rebar to hold 

the structure together thus creating a safety hazard and a risk for electrocution. They made the 

decision to remove the pool and ask for a variance to reinstall the pool safely and correctly as safety 

was the main priority. The homeowners have been working on the project to accommodate requests 
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from the Town to make sure it is done properly and compliant with regulations. There were no follow 

up questions from the Board members.  

 

Attorney Ogburn reminded the Board that the binder would be submitted at the end of testimony and 

provided an overview of the contents. 

 

Clark Twiddy stated that he would explain what is known about value in the market and what is 

thought about value in the market. He pointed out an attachment which detailed the market reaction to 

a loss of a benefit or of a feature in a home. Mr. Twiddy explained that part of his job is to help 

homeowners optimize revenue and the loss of a pool is enormously important in value and future 

outcome. He explained that the loss of a pool is about 10% of the value of the home which is 

calculated in two ways: as annually recurring revenue that a home generates on annual basis as well 

as resale price what a home will sell for in future. Mr. Twiddy stated that the price of a home is very 

close to 10-times the annually recurring revenue and in this real estate market, that number is bigger. 

He noted that the loss of a pool decreases market demand and desire for what people would pay for 

home not only on an annual basis by at least 10%, but also ten- times that of a potential sale. Mr. 

Twiddy pointed out NC Generate Statute 42A, the Vacation Rental Act, which states that in the event 

a home’s material condition is altered, any professional manager has the responsibility to contact 

anyone who has made travel arrangements to the home and notify them of the change. This law also 

stipulates that a pool is considered a material fact which means any guest can request a full refund, 

causing the homeowners to lose that reservation and though they can put the house back on the rental 

market, they might not be able to get it booked. Attorney Hobbs requested for Mr. Twiddy to state his 

credentials. Mr. Twiddy stated that he is President of Twiddy and Company, Chairman of the NC 

Vacation Rental Management Association, and Chairman of the Outer Banks Community 

Foundation. Attorney Hobbs called for any questions. There were none.  

 

Attorney Ogburn noted that the applicant meets all the standards required for granting a variance. He 

explained the standards required and how the variance request meets each of the four required 

standards and reminded the Board that the property owners have attempted to repair the pool before 

replacing the structure; requesting a variance was a last resort. The pool is being proposed in the same 

footprint and same location and there will be no negative impact to the surrounding community. 

Attorney Ogburn moved to submit into evidence attachments 1 through 8 that were included in the 

binder provided to the Board.  

 

Member Powell commented that the presentation was very clear and commended the applicant on 

their patience. She asked if a smaller pool had been considered by the applicant. Attorney Ogburn 

stated that the issue with the pool was not the size but with the rebar used. He explained that the 

proposed new pool will be safe and meet code requirements. He pointed out that the client should not 

be required to build a smaller pool. Member Powell asked if a smaller pool would change the setback 

requirement. Attorney Ogburn stated that potentially, but it would be a minor difference, and they 

would still be asking for a variance regardless of the pool size.   

 

Chairman Finch asked about the current pool dimensions. Mr. Danaker stated that the pool is 14 feet 

by 22 feet and reminded the Board that the important thing to recognize is that the stormwater plan 

was drafted on current conditions, so changing the pool size would then change the scope of the 

stormwater plan. He recommended staying with the same concept that is being proposed as the 

stormwater plan is consistent with Town standards.  
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Attorney Hobbs called for other witnesses.  

 

Bob Webb of 9315 Navaho Dr in Brentwood, Tennessee stated that he owns 1166 Duck Road. He 

stated that he was in favor of the variance and explained that he removed their pool and purchased the 

lot in between 1166 and 1162 Duck Road to place the pool outside of the CAMA zone and out of the 

setback. Mr. Webb stated that the Board needs to realize that what is being approved by the Board is 

also going to apply to 1168 Duck Road and 1162 Duck Road and their pools as they potentially have 

the same circumstance. He stated that if the Board grants 1170 Duck Road a variance, then they need 

to proactively reach out to other property owners. He noted that this variance decision cannot be 

made independently of other decisions that may come before the Board. Mr. Webb stated that he had 

questions about the Staff Report.  

 

Attorney Hobbs called for any questions for Mr. Webb. There were none.  

 

Mr. Webb continued by stating that the Staff Report states that there are no similarly situated homes 

to 1170 Duck Road but the client’s attorney made the point that there are other homes where the pool 

is too close to the sound with a higher elevation. He stated that they would not have purchased the lot 

to build a pool and explained that they applied for a permit but then were advised that they could not 

build the pool where they wanted. Mr. Webb also noted that the property was purchased in 2012 but 

in reviewing the property records, it was purchased in 2008 and moved into an LLC in 2012. Mr. 

Webb stated that while he is a member of the Four Seasons Board, he was not representing the Board 

at the meeting, and he was representing himself. He explained that the Four Seasons Board can grant 

permission to use the vegetation buffer and pointed out that the Four Seasons Board has done so with 

a house so he would assume that they would make the same decision with a pool.   

 

Planning Consultant Creef stated that his questions were not evident but when she looked at the tax 

records, she did not catch that it was put into an LLC. Mr. Webb stated that the property went from 

being owned by the applicants and then into an LLC, so no taxes were paid, and if no taxes were paid 

then it is not a real estate transaction. Planning Consultant Creef pointed out that she is not involved 

in the permitting process but if Four Seasons grants the use of the vegetative buffer, that is a separate 

action than what is currently before the Board and has no bearing on where a pool can go. Mr. Webb 

stated that he is of the opinion that it does have a bearing and he reminded the Board that he is in 

favor of the variance being granted. Planning Consultant Creef stated that she agrees with Mr. Webb 

in that neighboring lots will have similar issues, but a variance should not be a precedence. She 

explained that there are peculiar circumstances that go back to the construction of the pool and the 

applicants obtained a CAMA permit. Mr. Webb stated that his process was a four-year process, and 

he thinks that variances set precedents, such as this decision. Attorney Hobbs asked if Mr. Webb had 

any more testimony. He had none. Attorney Hobbs called for questions from the staff. There were 

none.  

 

Attorney Ogburn stated that he appreciated Mr. Webb’s support and explained that in terms of this 

variance being a domino effect, the status of those other pools is unknown. If the pools do fail and 

have similar circumstances, they can and likely will submit variances. Attorney Ogburn stated that 

the Board should not consider other properties, and they should only consider the property in question 

and only consider the facts that pertain to this specific property.  
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Attorney Hobbs called for any other questions or testimony. There was none. Attorney Hobbs closed 

the public hearing and stated that there are two alternates who would not participate in the discussion. 

He stated that a 4/5 majority vote is required to approve the variance. He pointed out that staff has 

proposed a draft order as provided in the package and advised that the Board can make a motion to 

adopt the findings and conclusions as an action of the Board or they can deliberate each individual 

finding that is set forth in the draft order.  

 

Chairman Finch asked the Board if they wanted to deliberate and discuss or accept the order as 

drafted. Attorney Hobbs reminded the Board that by adopting the findings and conclusions in the 

order, all four findings as listed must be met. Chairman Finch reminded the Board that the Board is 

reviewing a variance request not a text amendment and they cannot change Town Code. Attorney 

Hobbs stated that they Board has not been presented with substantial and competent evidence for any 

other property besides 1170 Duck Road and as the Board’s attorney, he advised not to consider other 

properties outside of the property in question.  

 

Member Sadler commented that the property has lost 43% of their land since the original survey. He 

stated that this variance is a reasonable request and supporting the pool with pilings won’t do any 

damage to the rest of the property. He proposed that they accept the variance request.  

 

Member Powell stated that this request meets all the criteria needed for a variance. She added that this 

variance is needed and should be approved.  

 

Chairman Finch called for a motion. Member Sadler made a motion to adopt the findings and facts 

set forth in points one through four of the proposed order. Chairman Finch stated that a motion has 

been made to approve the draft order as written and adopt the findings of facts and conclusions. 

Member O’Brien seconds the motion. Chairman Finch called for a vote. All members voted in favor. 

 

Motion carries 5-0.  

  

APPROVAL OF MINUTES  

 

Chair Finch opened the approval of minutes from the November 22, 2021 meeting 

 

Member Powell moved to approve the minutes as presented.  Member O’Brien seconded.   

 

Motion carried 5-0. 

 

ADJOURNMENT 

 

Member Finch adjourned the meeting. Member Powell seconded the motion. All members voted 

in favor to adjourn.  

 

The time was 4:05 p.m.  

 

 

Approved: ______________________________________________ 

  Secretary 
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